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IN THE 


United States Court of Appeals 

Fob the District of Columbia Circuit. 


Nos. 10260 and 10261. 


JOHN J. BRIJNO and JAMES T. SKEENS, Appellants , 

v. 

UNITED STATES OF AMERICA, Appellee. 


Appeal from the United States District Court for the 

District of Columbia. 


BRIEF ON BEHALF OF APPELLANTS. 


JURISDICTIONAL STATEMENT. 

The appellants herein appeal from a criminal conviction 
and sentence in the United States District Court for the 
District of Columbia. Appellants were convicted on April 
11, 1949 and were sentenced on April 29, 1949. Notice of 
appeal from the judgment was timely filed and later a mo¬ 
tion to vacate and set aside the judgment was filed. This 
was based on the constitutional question as to whether there 
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had been a waiver of jury trial. Judgment on that motion 
denying same was entered by the United States District 
Court on June 28, 1949. Jurisdiction of this Court is pro¬ 
vided for by the District of Columbia Code, 1940 Edition, 
Title 17, Section 101. 

STATEMENT OF THE CASE. 

Appellants were indicted in the United States District 
Court for the District of Columbia for assault with a dan¬ 
gerous weapon and carrying a pistol without a license. 
They were tried without a jury before Judge Schweinhaut 
on April 11, 1949. 

The appellant Bruno was convicted of simple assault and 
sentenced to a term of twelve months. Sentence was im¬ 
posed on April 29, 1949. 

The appellant Skeens was sentenced to a term of sixteen 
months to four .years. 

Notice of appeal was filed within the time limit. There 
was also filed in the United States District Court a motion 
to vacate and set aside the judgment and to award a new 
trial. This motion was based on the proposition of whether 
or not appellant had waived a trial by jury. Testimony was 
taken on several occasions. Finally, the matter was certi¬ 
fied to Chief Judge Laws of the United States District 
Court who heard testimony on June 23, 1949, and entered 
judgment denying the motion to vacate on June 28, 1949. 

CONSTITUTIONAL PROVISION INVOLVED. 

The Sixth Amendment to the Constitution provides in all 
criminal prosecutions the accused shall enjoy the right to a 
speedy and public trial by an impartial jury of the State 

and district wherein the crime shall have been committed 

* '• • 

STATEMENT OF POINTS. 

There was only one point involved in this appeal: 
Whether the appellants waived a trial by jury within the 
constitutional provision and the law as laid down by the 
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United States Supreme Court and the United States Court 
of Appeals for the District of Columbia Circuit. 

SUMMARY OF ARGUMENT. 

Appellants did not waive a trial by jury inasmuch as the 
trial judge at no time interrogated them as to whether they 
were waiving a trial by jury and at no time did the appel¬ 
lants notify the judge that they understood that they were 
waiving a trial by jury or that they did in fact waive, a trial 
by jury. 

ARGUMENT. 

A defendant’s right to trial by jury in a criminal case 
stems from the Constitution of the United States. There 
are two relevant provisions: Article 3, Section 2, Para¬ 
graph 3—“The trial of all crimes, except in cases of im¬ 
peachment, shall be by jury; • * • and Article 6 of the 
Amendments—“In all criminal prosecutions, the accused 
shall enjoy the right to a speedy and public trial by an im¬ 
partial jury of the state and district wherein the crime 
shall have been committed, * • 

Before the case of Patton v. U.S., 281 U.S. 276 (1930), the 
majority of cases had held that this constitutional directive 
was a mandate and could not be waived by a defendant in 
any criminal case. Most of the state constitutions included 
a similar provision and as a result the state decisions were 
in a welter of confusion. See “Waiver of Jury in Criminal 
Cases,” 22 Chi. Kent Rev. 138. The Patton case was a wel¬ 
come clarification. Although the Court found that this was 
a constitutional privilege which could be waived, neverthe¬ 
less Mr. Justice Sutherland explained that it was a right 
which should be jealously guarded by the trial judge: 

“In affirming the power of the defendant in any 
criminal case to waive a trial by a constitutional jury 
and submit to trial by a jury of less than twelve per¬ 
sons, or by the court, we do not mean to hold that the 
waiver must be put into effect at all events. That per¬ 
haps sufficiently appears already. Trial by jury is the 
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normal and, with occasional exceptions, the preferable 
mode of disposing of issnes of fact in criminal cases 
above the grade of petty offenses. In snch cases the 
value and appropriateness of jury trial have been es¬ 
tablished by long experience, and are not now to be de¬ 
nied. Not only must the right of the accused to a trial 
by a constitutional jury be jealously preserved, but the 
maintenance of the jury as a fact-finding body in crimi¬ 
nal cases is of such importance and has such a place 
in our traditions, that, before any waiver can become 
effective , the consent of government counsel and the 
sanction of the court must be had, in addition to the ex¬ 
press and intelligent consent of the defendant. And 
the duty of the trial court in that regard is not to be 
discharged as a mere matter of rote, but with sound 
and advised discretion, with an eye to avoid unreason¬ 
able or undue departures from that mode of trial or 
from any of the essential elements thereof, and with a 
caution increasing in degree as the offenses dealt with 
increase in gravity.’’ 

The dictionary definition of “rote” is the following: 

“A fixed course or routine; hence, repetition of 
forms or phrases, often without attention to meaning; 
as, by rote, that is, in a mechanical routine way.” 

For an interesting comment on the Patton case, see 
“Trial by Jury—Conditions of Valid Waiver,” 41 Mich. 
Law Rev., 495 (1942). 

A later clarification came in the case of Adams v. U.S., 
317 U.S. 269,1942, wherein the Court held that a defendant 
could waive a trial by jury if he had been apprised of his 
constitutional right and if his waiver was an intelligent one, 
although he did not have an attorney. This decision con¬ 
tinued the theory that this was a right which should be 
zealously protected by the trial judge. In this connection 
it is well to point out, as to the Adams case, that three jus¬ 
tices of the Supreme Court joining in the majority opinion 
are no longer on the court. Therefore, it is permissible to 
inquire if this same situation came before the present tri- 


5 


bunal, whether or not the decision in the Adams case would 
be overruled, particularly in view of the strong position 
taken by the Second Circuit and the reasoning on which 
their ruling rested. The dissenting opinion in the Adams 
case will throw much light on the subject. 

The Supreme Court has regarded as analogous that con¬ 
stitutional right which insures that a defendant will have a 
right to be represented by counsel, regardless of his finan¬ 
cial condition. See Johnson v. Zerbst, 304 U.S. 458; and 
Glasser v. U.S., 315 U.S. 60. Our own United States Court 
of Appeals has had occasion to rule on both of these consti¬ 
tutional questions. In the case of Solis v. Clemmer, 83 U.S. 
App. D.C. 113; 168 F. (2d) 155, (1948), the majority deci¬ 
sion has been written by Associate Justice Prettyman, and 
indicates the method in which the trial judge should handle 
the defendant’s right to trial by jury or his right to coun¬ 
sel. We find quoted in that decision a portion of the trial 
transcript showing the careful method in which the trial 
judge personally informed the witness of his constitutional 
right to have a trial by jury and personally questioned him 
as to whether he was intelligently waiving the same. 

In the light of the above, we come then to the question 
as to whether the defendants waived a trial by jury as is 
required by Patton v. United States, supra, and other cases. 

In the transcript of the testimony before Judge Laws, 
June 23, 1949, the record shows that the appellant Skeens 
testified as follows (R. 12): 

“Q. Now, then, you say in your papers here that 
you expected a jury trial. Did you ever have any 
conversation with Mr. Hughes about waiving a trial 
by jury? 

“A. No, sir. 

“Q. When you went to court that morning, the morn¬ 
ing of the 11th, did you have any discussion with Mr. 
Hughes in his office or in the corridor of the court 
room about waiving a trial by jury? 

“A. No, sir.” 

The transcript shows further (R. 14): 
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“Q. Do you recall when the case was going on that 
morning signing any papers T 

“A. I signed several papers before Mr. Hughes, but 
not that morning. I signed this paper. 

“Q. When you signed this paper, was there any¬ 
thing written on it? 

A. No, sir. There was not. 

“Q. Was it in blank? 

“ A. Yes, sir. 

“Q. Was anything said to you by Mr. Hughes at the 
time the paper was shown to you? 

“A. No, sir. He just passed the paper and said 
‘sign it.’ ” 

In. the transcript at p. 17, it says: 

“Q. Did you ever at any time, sir, intend to waive 
a jury trial? 

“A. No, sir. 

“Q. Did you always, desire a jury trial? 

“A. Yes. 

The transcript shows further with the appellant Bruno 
testifying (H. 41) the following: 

“Q. Now, did you ever talk to Mr. Hughes about 
waiving a trial by jury? 

“A. No, sir. 

“Q. Did Mr. Hughes ever say to you it would be bet¬ 
ter to take a trial by jury? 

“A. No, sir. 

“Q. Did you and Mr. Hughes ever discuss waiving a 
trial by jury? 

“A. Our trial was never discussed. 

“Q. Now, I will ask you this, Mr. Bruno. I hand 
you a piece of paper—and Your Honor, for the record, 
I am showing him the same paper that was shown the 
other witness—and ask you whether on this paper the 
name John J. Bruno is your signature and your writ¬ 
ing. 

“A. Yes. 

“Q. You wrote that? 

“A. I did. 

“Q. Now, then, when you signed this paper, was 
there any other writing on the paper? 

“A. No, sir.” 
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The record at page 44 shows this: 

“Q. Did you want a trial by jury? 

“A. Yes. 

“Q. Was it ever your intention to waive a trial by 
jury? 

“A. No, sir.” 

The record shows that a stipulation was entered into that 
had Judge Schweinhaut been personally present at the 
hearing he would have testified substantially as follows: 

“These defendants have now testified that they 
signed this waiver in blank. There was nothing either 
one of them said about a jury trial. My recollection 
is equally distinct and clear that Mr. Hughes wrote 
out, although I couldn’t say what he was writing, 
that praesipe and signed it at the counsel table, and 
there was a perceptible delay while he was writing it 
out, far longer than would be necessary to write in the 
caption.” (R. 4) 

We believe, in view of what has been said, that there was 
no waiver of a jury trial, at least no intelligent waiver, as 
required by the Patton case and the judgment of District 
Court should be reversed. 

CONCLUSION. 

In view of what has been said, we ask the judgment of 
District Court be reversed and the cause returned to that 
court for further proceedings. 

James J. Laughlin, 

National Press Building, 
Washington, D. C., 

Counsel for Defendants. 
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144 Filed in Open Court 

Mar 7 1949 

Harry M. Hull, Clerk | 

Indictment. j 

i 

The Grand Jury charges: 

On or about February 15, 1949, within the District of j 
Columbia, John J. Bruno made an assault on Lonnie E. 
Poison with a dangerous weapon, that is, a pistol used as a j 
club. 

i 

j 

j 

l 


i 
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Second Count : 

On or about February 15,1949, within the District of Co¬ 
lumbia, John J. Bruno carried a pistol on or about his per¬ 
son, without a license having been issued as provided by 
law. 

Third Count: 

On or about February 15,1949, within the District of Co¬ 
lumbia, James T. Skeens made an assault on Edward E. 
Ryan with a dangerous weapon, that is, a loaded pistol. 

Fourth Count: 

On or about February 15, 1949, within the District of 
Columbia, James T. Skeens carried a pistol on or about his 
person, without a license having been issued as provided by 
law. 

146 Filed Apr 11 1949 

Harry M. Hull, Clerk 

Praecipe. 

Criminal Action No. 319-49 
U. S. 


v. 

Bruno & Skeens 

The Clerk of said Court will please note that the above 
named Defs. elect to be tried by the Court & waiver Jury 
Trials. 

John J. Bruno 
James Skeens 
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147 Filed Apr 11 1949 

Verdict. 

On this 11th day of April, 1949, came the defendants, 
John J. Bruno and James T. Skeens, appearing in proper 
person and by their attorney, Denny Hughes, whereupon, 
with the approval of the Court and the consent of the Attor¬ 
ney of the United States, each of the said defendants waive 
his right to trial by jury and each of said defendants sub¬ 
mits himself to trial by the Court; and thereupon the said 
trial is begun. Whereupon it is considered by the Court 
that the defendant John J. Bruno is guilty of Simple As¬ 
sault on Count One and guilty as indicted on Count Two of 
the Indictment, and that the defendant James T. Skeens is 
guilty as indicted on Counts three and four of the Indict¬ 
ment, whereupon each defendant is committed to the Wash¬ 
ington Asylum and Jail and the case is referred to the Pro¬ 
bation Officer of the Court. 

• •*••••••• 

148 Filed May 2 1949 

Harry M. Hull, Clerk 

Judgment and Commitment. 

No. 319-49 

United States of America 
v. 

John J. Brijno 

On this 29th day of April, A.D. 1949 came attorney for 
the government and the defendant appeared in person and 
by counsel, Denny Hughes, Esquire. 

It Is Adjudged that the defendant has been convicted 
upon his plea of Not Guilty and a Verdict of Guilty of the 
offense of Simple Assault on Count No. 1 and a verdict of 
guilty on Count No. 2. 
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as charged 

and the court having asked the defendant whether he has 
anything to say why judgment should not be pronounced, 
and no sufficient cause to the contrary being shown or ap¬ 
pearing to the Court. 

It Is Adjudged that the defendant is guilty as charged 
and convicted. 

It Is Adjudged that the defendant is hereby committed 
to the custody of the Attorney Genueral or his authorized 
representative for imprisonment for a period of 

ONE YEAR ON COUNT NO. 1 AND SIX MONTHS ON 
COUNT NO. 2; TO BEGIN AT THE EXPIRATION OF 
THE SENTENCE IMPOSED ON COUNT NO. 1. 

• •••••••*• 

149 Filed May 2 1949 

Harry M. Hull, Clerk 
Judgment and Commitment. 

No. 319-49 

United States of America 
v. 

James T. Skeens 

On this 29th day of April, A.D., 1949 came the attorney 
for the government and the defendant appeared in person 
and by counsel, Denny Hughes, Esquire. 

It Is Adjudged that the defendant has been convicted 
upon his plea of Not Guilty and a Verdict of Guilty of the 
offense of Assault With A Dangerous Weapon and Carry¬ 
ing a Dangerous Weapon. 

as charged in Counts Nos. 3 and 4. 

and the court having asked the defendant whether he has 
anything to say why judgment should not be pronounced, 
and no sufficient cause to the contrary being shown or ap¬ 
pearing to the Court, 
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It Is Adjudged that the defendant is guilty as charged 
and convicted. 

It Is Adjudged that the defendant is hereby committed to 
the custody of the Attorney General or his authorized rep¬ 
resentative for imprisonment for a period of 

SIXTEEN (16) MONTHS TO FOUR (4) YEARS ON 
COUNT NO. 3. AND SIX (6) MONTHS ON COUNT NO. 
4; TO BE SERVED CONCURRENTLY WITH THE 
SENTENCE IMPOSED ON COUNT NO. 3. 


150 Filed May 7 1949 

Harry M. Hull, Clerk 

Notice of Appeal. 

Name and address of appellant James T. Skeens, Wash¬ 
ington Asylum & Jail, 200 - 19th St., S.E., Washington, 
D. C. 

Name and address of appellant’s attorney James J. 
Laughlin, National Press Building, Washington, D. C. 
Offense Assault with a dangerous weapon. 

Concise statement of judgment or order, giving date, and 
any sentence 16 months to 4 years. 

Name of institution where now confined, if not on bail 
Washington Asylum & Jail. 

I, the above-named appellant, hereby appeal to the United 
States Court of Appeals for the District of Columbia Cir¬ 
cuit from the above-stated judgment. 

Date. 


Appellant 

James J. Laughlin 

Attorney for Appellant. 
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151 Filed May 7 1949 

Harry M. Hull, Clerk 
Notice of Appeal. 

Name and address of appellant John J. Bruno, Wash¬ 
ington Asylum & Jail, 200 - 19th St., S. E., Washington, 
D. C. 

Name and address of appellant’s attorney James J. 
Laughlin, National Press Building, Washington, D. C. 

Offense Simple assault and carrying a deadly weapon. 
Concise statement of judgment or order, giving date, and 
any sentence 12 months and 6 months, consecutively. 

Name of institution where now confined, if not on bail 
Washington Asylum & Jail. 

I, the above-named appellant, hereby appeal to the United 
States Court of Appeals for the District of Columbia Cir¬ 
cuit from the above-stated judgment. 

Date. 


Appellant 

James J. Laughlin 
Attorney for Appellant. 


152 Filed May 16 1949 

Harry M. Hull, Clerk 

Motion to Vacate and Set Aside Judgment and to 

Award New Trial. 

Now come the defendants through their counsel and say 
unto the Court that their constitutional rights were violated 
in the trial of this cause inasmuch as there was no valid 
waiver of right to jury trial as required in Patton v. U. S., 
281 U. S. 276, and they ask therefore that the judgment be 
vacated and set aside and that they be allowed a new trial 
by jury. There is annexed hereto and made a part hereof 
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affidavits of the defendants in this canse and there is also 
annexed to this motion the pertinent part of the steno- j 
graphic transcript relating to the matter of the waiver. 

James J. Lattghlin 

National Press Building 
Counsel for Defendants 


153 The following from stenographic transcript j 
page 3: 

i 

“Mr. Hughes: May we approach the benchf 

i 

(Thereupon counsel approached the Court’s bench and l 
the following occurred:) 

Mr. Hughes: I spoke to the defendants and also to the | 
District Attorney, and I think we can save some time if I 
can try it to the Court without a jury. j 

The Court: You have a better chance with a jury than j 
you have with me. 

Mr. Hughes: I have discussed it with my clients. 

The Court: Is that all right? j 

Mr. McLaughlin: Yes. As I say, it is one of those cases. 
The Court: How long will it take? 

Mr. McLaughlin: The better part of the day. I have j 
nine witnesses. 

Mr. Hughes: I don’t think it will take that long. 

The Court: All right, I will do that if you sign a i 
precipe.” 

• • • • • • • • • • ] 

154 Filed May 16 1949 

Harry M. Hull, Clerk 

Affidavit of Defendants. 

John J. Bruno and James T.. Skeens, being first duly 
sworn on oath as required by law, depose and say that they 
are the defendants in the above entitled cause and that they 
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fully believed that they would have a trial by jury. Defen¬ 
dants say that they are innocent of the offense of which 
they are charged and have already been convicted. It was 
always their desire to have a trial by jury and they fully 
expected that would be done in their case. Defendants say 
that before their case was called for trial on the morning of 
April 11, 1949 it had never been discussed with them the 
matter of waiving a jury trial or taking a trial by the Court. 
Defendants say that after the case was called a slip of 
paper was passed to them by their then counsel and they 
were asked to sign it. Defendants say that they were told 
by their counsel “This is the best way to dispose of this 
case. Just leave it to me.” Defendants say that they did 
not read the contents of the paper signed by them but they 
signed same upon request of counsel. Defendants say they 
are now of the belief that they signed a waiver of trial by 
jury. Defendants vehemently deny that they have 

155 intentionally waived a trial by jury, and the waiver 
in their case, if it is a waiver, was not an intelligent 

waiver within the meaning of the language of the decisions 
bearing upon this question. 

Defendants ask, therefore, that the waiver be held null 
and void and the judgment of conviction against them be 
vacated and they be permitted a trial by jury. 

John J. Bruno 
James T. Skeens 

• ••••••••• 

156 Filed Jun 28 1949 

Henry M. Hull, Clerk 

Memorandum. 

On the evidence adduced in support of Motion to Vacate 
and set aside Judgment and to Award a New Trial, I find 
that at the time the trial of the above-named defendants 
was about to commence, the said defendants knowingly 
signed a waiver of trial by jury, that previously their coun- 
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sel had discussed the matter with defendants, and obtained 
their assent to a trial by judge without a jury. Motion to 
Vacate and set aside judgment and to Award a New Trial, 
accordingly, will be overruled. 

Bolitha J. Laws. 

Chief Judge 

• ••••••••• 

EXCERPTS FROM TESTIMONY AND PROCEEDINGS. 

1 The above-entitled case came on for hearing on 

Motion for New Trial at 3:30 o’clock p.m., Tuesday, 
May 24, 1949, in the United States District Court for the 
District Court for the District of Columbia, in the Court 
House in the City of Washington, District of Columbia 

Before: 

HONORABLE HENRY A. SCHWEINHAUT, Judge, 
United States District Court for the District of Colum¬ 
bia. 

Appearances: 

ARTHUR J. McLAUGHLIN, ESQUIRE, Assistant 
United States Attorney, on behalf of the United States; 
and 

JAMES J. LAUGHLIN, ESQUIRE, and WILLIAM E. 
OWEN, ESQUIRE, on behalf of the Defendants. 


3 James Thomas Skeens, 

one of the defendants herein, being called as a witness on 
behalf of the defendants, and being first duly sworn, was 
examined and testified as follows: 

Direct Examination 

4 Q. I hand you, and so the record may show what 
we are talking about, I hand you a paper we will 
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refer to as a Precipe, bearing date of'11th of April, 1949. 
It is entitled United States vs. Bruno and Skeens. 

Now, then, I will ask you whether your signature appears 
thereon? A. Yes, sir. 

Q. Now, I will ask you as to the body of the precipe, that 
there is written in there, that is, United States vs. Bruno 
and Skeens—A. (Interposing:) I didn’t read it. 

The Court: Wait a minute. You didn’t what? 


5 The Witness: I didn’t read that statement. 

By Mr. Laughlin: 

Q. The writing here, whether that is your writing, and 
I mean by that, please note, “The above-named defendants 
elect to be tried by the Court and waive jury trial.” 

Is that your signature ? 

A. No, sir. 

Q. Do you know whose writing that is? A. It is Mr. 
Hughes’, I guess. I don’t know whose writing it is. 

By the Court: 

Q. Wait a minute. You say you don’t know whose writ¬ 
ing it is? A. No. 

Q. Do you remember signing that? A. Yes, I remember 
signing it. 

Q. You were seated at the counsel table at that time? A. 
Yes, sir. 

Q. That is where it was written? A. I was sitting on the 
far side. 

By Mr. Laughlin: 

Q. But he wrote it? A. He wrote it, but I didn’t see 
what he was writing. 

Q. What did you think you were signing? A. I wasn’t 
familiar with the Courts. I didn’t know what I was 
signing. If he had put anything down there I would 
have seen it. It is the first time I was ever in a court. 


6 



11 


Q. Now, when yon were handed this precipe, this paper 
writing, what, if anything, was said to yon at that time? 
A. Nothing at all. 

Q. What, if anything, were yon asked to sign, sir? A. 
He put the paper over and said, “Sign the paper.” 

• •••#*•••• 

13 John Joseph Bruno, 

one of the defendants herein, being called as a witness on 
behalf of the defendants, and being first duly sworn, was 
examined and testified as follows: 

Direct Examination 
By Mr. Laughlin: 

Q. Now, do you recall signing a paper, sir, that morning? 
A. Yes, sir, I recall signing a paper. 

Q. Is this your name on here, “John J. Bruno?” A. 
Yes. 

Q. And what was said to yon at the time yon signed that 
paper? A. Mr. Hughes handed me a piece of paper 

14 like this, and he rushed me and said, “Hurry up, sign 
this paper,” and I signed it and handed it to him. 

**•*•••••• 

22 The above-entitled case came on for further hear¬ 
ing on Motion for New Trial at 12:00 o’clock noon, 
Friday, June 10, 1949, in the United States District Court 
for the District of Columbia, in the Court House in the 
City of Washington, District of Columbia 

Before: 

Honorable Henry A. Schweinhaut, Judge, United 
States District Court for the District of Columbia. 

Appearances: 

Arthur J. McLaughlin, Esquire, United States Attor¬ 
ney, on behalf of the United States; and 
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James J. Laughlin, Esquire, and William E. Owen, Es¬ 
quire, on behalf of the Defendants. 


23 

Denny Hughes 

was called as a witness for and on behalf of the United 
States and, being first duly sworn, was examined and testi¬ 
fied as follows: 


25 Cross Examination 

• ••••••••• 

30 

By Mr. Laughlin: 


Q. And suppose you give me the benefit of your recollec¬ 
tion on this, Mr. Hughes: 

Did you at any time tell the defendants to rise and make 
an announcement to the Court? 

The Court: To rise? 

By Mr. Laughlin: 

Q. Yes. Not necessarily rise, but did you at any time tell 
the defendants to state to the Court that they were waiving 
a trial by jury? A. I can’t recall. The record should show^ 
I don’t have any independent recollection whether or not 
they were asked to rise and make any statement. 

Q. I will ask you this, Mr. Hughes: Did you have 

31 these men sign a paper in blank and you later filled in 
that paper? A. No, sir. 

32 James T. Skeens, 

one of the defendants herein, having been heretofore sworn, 
being recalled for further examination, resume the wit- 







ness stand and was examined and testified further as fol- j 
lows: 

i 

Redirect Examination 

• • • • • • # • • • j 

I 

33 Q. Well, anyway, you have examined this waiver 
that was shown to you two or three weeks ago, and | 

you heard Mr. Hughes’ testimony as to that waiver? A. j 
Yes. 

Q. When that paper was presented to you by Mr. Hughes 
was it filled out fully? A. No, sir, it wasn’t filled j 

34 out fully. It just had a couple of dates on top. He i 
asked me to sign the paper and it was passed back, j 

He didn’t say what the paper was, or anything. 

Q. Now is it your testimony that the body of this wasn’t j 
on the paper when you signed it? A. No, sir, it wasn’t. He j 
had the dates on the top, and this was the only thing I seen j 
on the paper, and he passed it to me to sign it. 

• ••••••••• j 

] 

36 John J. Bruno, 

one of the defendants herein, being recalled as a witness j 
on behalf of the defendants, and having been heretofore j 
sworn, was examined and testified further as follows: 

Redirect Examination 


38 Q. Now, do you remember signing a paper on the | 
morning you were tried? A. I remember signing aj 
piece of blank paper with small printing on the top. 

Q. Was there anything written on the body? A. No, 
sir. 


43 The Court: Now, gentlemen, the testimony of these j 
two men makes it necessary for the Court to testify, j 
I can’t do it in this proceeding. I am very reluctant to havej 
to do that, but I will have to have this assigned to a Judge j 
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of the Court for hearing de novo for the reason that I have 
a very distinct and clear recollection of a phase of this 
situation. 

Mr. Langhlin: Of what ? 

The Court: Of a phase of this situation in connection 
with the signing of the waiver by these two men, and I am 
not going to permit the Court of Appeals to be in doubt 
about it so far as my own knowlege of the matter is con¬ 
cerned. I will tell you now what I have in mind, two things; 

1. You asked Mr. Hughes when he was on the stand if the 
defendants arose, “Did you ask them to rise and announce 
they were waiving jury trial?” I have a distinct and clear 
recollection that he did not ask that, and that they did not 
rise and say they were waiving a jury trial. 

These defendants have now testified that they signed 
this waiver in blank. There was nothing either one of them 
said about a jury trial. My recollection is equally distinct 
and clear that Mr. Hughes wrote out, although I couldn’t see 
what he was writing, that precipe at the counsel table, 
44 and signed it at the counsel table, and there was a 
perceptible delay while he was writing it out, far 
longer than would be necessary to write in the caption. 

I can’t testify unless you are willing to stipulate that my 
statement just made may be considered by the Court of 
Appeals, and if you can’t do that then I will certify this 
case to another Judge of the Court and will testify. 


47 Thursday, June 23,1949. 

The above-entitled matter came on for hearing before 
Chief Judge Bolitha J. Laws, at 10:45 a.m. 

Appearances: 

On behalf of the United States: 

Mr. Arthur J. McLaughlin, Assistant United States 
Attorney. 
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On behalf of the Defendants: 

Mr. James J. Laughlin ; 

Mr. WnjJAM E. Owen. 

• **••*•••• 

49 Mr. Laughlin: Yonr Honor, there is one aspect 
of the case that I think, before we begin, should be 

settled. As Yonr Honor will observe from the papers, the 
case was tried before Judge Schweinhaut without a jury. 
After this motion was filed there was testimony taken at 
one time and then some additional testimony. Judge 
Schweinhaut then stated that it would be necessary for him 
to testify. He accordingly certified it to another Judge. 
He made a certain observation at that time, and then the 
case went off to await assignment by the Assignment Com¬ 
missioner, and a week ago we were told this would be the 
date. 

I think it was on Tuesday of this week, the day before 
yesterday, I was notified by Mr. Collins that Judge Schwein¬ 
haut was sick and the situation could he handled in one 
of two ways: 

Either by a stipulation which would set forth what 

50 he said on the bench at the time he certified the case, 
or, in lieu of that, his deposition be taken at his home. 

I realize that that would cause a delay. Mr. McLaugh¬ 
lin made available to me the transcript of the proceedings 
before Judge Schweinhaut on the last occasion, and there 
is a stipulation. I can say this: That the stipulation does 
reflect what transpired before Judge Schweinhaut on the 
last occasion and, as far as I am concerned, I would agree 
to the stipulation. Perhaps, in view of the nature of the 
case, the defendants should sign it personally. 

52 The Court: Well, I think that is all right. 

The stipulation of both counsel, as I understand 
it, is that this record of the shorthand reporter is correct. 
Mr. Laughlin: Oh, yes; no question about it. 
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The Court: That is as far as you would go ? 
Mr. Laughlin: That is correct. 


53 Mr. Laughlin: Suppose I talk to the defendants 
just a moment about that part of it? 

The Court: All right. 

(Mr. Laughlin conferred with the defendants.) 

(Mr. Laughlin handed a paper to the Deputy Clerk, who 
handed it to the Court.) 

The Court: All right. You will elect to proceed with 
this stipulation? 

Mr. Laughlin: Sir? 

The Court: You will elect to proceed with this stipula¬ 
tion? 

Mr. Laughlin: Yes, Your Honor. 

57 James Thomas Skeens, 

a defendant, was called as a witness and, being first duly 
sworn, was examined and testified as follows: 

Direct Examination 


58 Q. Now, then, I believe the file showed at the time 
of the trial your attorney was Mr. Denny Hughes. A. 
Yes, sir. 

Q. Can you tell us when you employed Mr. Hughes ? A. 
Employed Mr. Hughes around the 17th or 18th. 

Q. Of what? A. Of February. 

Q. Now, then, you went to trial on April 11, I believe 
the file shows, of 1949; is that correct, sir? A. Yes, sir. 

Q. I believe that was a Monday. A. Yes, sir. 

Q. Now, then, you say in your papers here that you ex¬ 
pected a jury trial. Did you ever have any conversation 
with Mr. Hughes about waiving a trial by jury? A. No, 


sir. 
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j 
i 

i 

i 

; 
i 

Q. When you went to court that morning, the morning of 
the 11th, did you have any discussion with Mr. Hughes in j 
his office or in the corridor of the court room about waiving j 
a trial by jury? No, sir. 

Q. Now, after you employed Mr. Hughes, can you 

59 tell us how many times you conferred with him? A. j 

Three or four times. I 

Q. And was that in his office? A. Twice it was in his I 
office and one time when I come up for probation. I called, 
him and had him come up to see me. 

Q. When you called him what? A. To see the proba-j 
tion officer. 

I 

Q. When you went to the probation officer, that wasj 
after you were convicted? That was after the trial? A.I 
Yes, sir. j 

Q. How many times before the trial did you talk to him?! 
A. Three times. 

Q. With reference to April 11th, the day of the trial, 
how long was it before that date that you had talked to 
Mr. Hughes? A. He had been on a vacation for about 
three weeks, and the morning of the trial Mr. Hughes—we 
called his home, and they said he would be in Sunday, anc} 
the trial was coming up on Monday. It was two or three 
weeks previous to that since we had seen Mr. Hughes. 

Q. Now, you recall, Mr. Witness, that in an affidavit that 
you filed in this case there was furnished a certain copy of 
a stenographic transcript of your trial. Do you remember 
that, sir? A. Yes, sir. 

I 

60 Q. And Mr. Hughes, at the bench, stated to Judge 
Schweinhaut: 

“I spoke to the defendants and also to the District 
Attorney, and I think we can save some time if I can try 
it to the Court without a jury.” 

j 

Now, then, up to that time had you said anything about 
waiving a trial by jury? A. No, sir. 

I 

I 

i 

I 

I 

I 
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Mr. Laughlin: Now, Your Honor, could I have the file 
just a moment, please? 

The Court: Certainly. 

(A document was handed to Mr. Laughlin.) 

By Mr. Laughlin: 

Q. Now, then, Mr. Witness, I call your attention—what 
I am showing the witness is this, because I would rather 
not take it out of the file, unless Your Honor says so—to 
a paper that bears date of April 11,1949, stamped April 11, 
1949, and ask you this, sir. It says, “United States v. 
Bruno and Skeens. The Clerk of said Court will please note 
that the above-named defendants elect to be tried bv the 
Court and waive jury trials. r ’ 

Is that your writing, sir (handing document to the wit¬ 
ness) ? A. No, sir. 

Q. Do you recall, when the case was going on that morn¬ 
ing, signing any paper, sir? A. I signed several 
61 papers before Mr. Hughes, but not that morning. I 
signed this paper. 

Q. When you signed this paper, was there anything 
written on it? A. No, sir, there was not. 

Q Was it in blank? A. Yes, sir. 

Q. Was anything said to you by Mr. Hughes at the time 
that the paper was shown to you? *A. No, sir. He just 
passed the paper and said, “Sign it.” 

Q. Now, did he talk to you and Mr. Bruno together or 
did he talk to you separately, or do you recall, sir? A. I 
don’t recall that. 

Q. This is, however, your writing on there, James Skeens? 
A. Yes, sir. 

Q. But you say then that that paper you signed in blank; 
is that right? A. Yes, sir. 

Q. Now, you recall, then, that morning, sir, after Mr. 
Hughes went to the bench certain witnessess took the stand 
to testify; is that right? A. Yes, sir. 
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Q. Did yon know, sir, that yon were being tried on j 

62 the indictment returned against yon? Did yon know j 
what was going on or whether it was a trial? A. Well, i 

I didn ’t know exactly what it was. Afterwards I asked Mr. i 
Hughes, after four or five witnesses had been on the stand, | 
around the middle of the trial. I asked him was this the i 
trial, and he said, “Yes, this is the triaL ,, 

I asked him, “How about the jury?” 

He said, “Yon waived your rights for a jury.” 

That’s when he told me. 

Q. Now, I will ask yon that, sir. When was it he told j 
yon that? A. That was around the middle of the trial. I ! 
don’t remember exactly who was on the stand or anything 
like that. 

Q. Now, do yon recall, then, sir, that after yon were con- j 
victed the Judge committed you? In other words, yon 
were taken in custody? A. Yes, sir. 

Q. When did yon next talk to Mr. Hughes? A. I didn’t | 
talk to him any more until I come up to see the probation 
officer one week later, and Mr. Hughes—I had the Marshal i 
down there to call him to come over and see me. 

Q. And did he come? A. Yes, sir. 

Q. Was anything said then about a jury trial? A. We j 
asked him why we didn’t have the jury triaL 

63 Q. And what did he say? A. He said, “Well, you 
waived your rights for a jury trial.” 

Q. Did you ever at any time talk to any of Mr. Hughes’ i 
associates when he was away? A. No, sir. 

Q. Did you ever at any time, sir, intend to waive a jury 
trial? A. No, sir. 

Q. Did you always desire a jury trial? A. Yes, sir. 

Mr. Laughlin: That concludes the direct, Your Honor. 

Cross-examination 

| 

66 Q. On the morning of the trial did you complain 
to the Judge at any time that you wanted a jury j 
trial? A. No, sir. 
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Q. Did you complain to me that you wanted a jury trial? 
A. No, sir. 

• *•*••***• 

67 Q. Did you complain to the probation officer at any 
time? A. No, sir. 

Q. That you wanted a jury trial? A. No, sir. 


Q. After you talked to the probation officer you again 
came before Judge Schweinhaut for sentence, didn’t 
68 you? A. Yes, sir. 

• • • • • • • * * • 

Q. Did you notify the Judge in any way that you were not 
satisfied about not having a jury trial? A. As soon as sen¬ 
tence was passed on me I was taken out of the Court by the 
Marshal. 

Q. Did you, before sentence was passed on you, say any¬ 
thing to the Judge? A. No, sir. 


70 Q. I am asking you, didn’t you, on May 24, before 
Judge Schweinhaut, when you were shown this prae¬ 
cipe waiving a jury trial, say, “I signed that, but I didn’t 
read it,” didn’t you say that? A. I don’t recollect that. 

*••••••••• 

72 Q. Do you know what paper I am talking about 
when I show you this praecipe waiving the jury trial? 
A. I know what it is now. 

Q. Let us confine our direct and cross-examination to 
this. This is the paper you were talking about, is it not, 
when you said you did not read it? A. Not necessarily. 

Q. This is the paper Mr. Laughlin showed you at the time 
he questioned you; isn’t that a fact? A. Yes, sir. 

Q. And this is the only paper that Mr. Laughlin showed 
you during the course of the motion for a new trial? A. 
Yes, sir. 
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Q. This is the paper you said you were talking about 
when you said you did not read it? A. No, not necessarily 
that paper or any other paper. I signed several papers. 

Q. You were shown this particular paper when you an¬ 
swered that you did not read it before Judge Schweinhaut, 
weren’t you? A. Yes, sir. 

Q. Now, when you testified before Judge Schweinhaut 
on June 10th, you testified that this paper was in 

73 blank at the time that you signed it? A. Yes, sir, 
it was. 

#••••••**• 

74 Q. Did you say anything in that affidavit filed by 
you, in the motion for a new trial in this case, that 

you signed that praecipe in blank? A. No, sir, I did not. 

Q. Isn’t it a fact that you said in there, “Defendants say 
that after the case was called a slip of paper was passed to 
them by their then counsel and they were asked to sign it. 
Defendants say that they were told by their counsel ‘This 
is the best way to dispose of the case. Just leave it to me.’ 
The defendants say that they did not read the contents 
when it was signed by them, but they signed same requested 
by counsel”? 

So you say in that affidavit that you did not read it; is 
that right? A. Yes, sir. 

Q. Now, how long did it require Mr. Hughes to fill out 
that praecipe? A. I don’t recollect that. 

Q. What? A. I don’t recollect how long it taken 
him. 

75 Q. Didn’t you see him writing something? A. Yes, 
sir. 

Q. What? A. Yes, sir. He wrote several times. 

Q. No. I meant at the counsel table. A. He wrote some¬ 
thing after I signed the paper. I seen him writing some¬ 
thing. 

Q. Isn’t it a fact that after he notified the Court of elec¬ 
tion to take a trial by Court without a jury, he then went 
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back and spent an appreciable time with you and Bruno, 
explaining what he was doing! A. He did not. 

Q. How long would you say he talked to you after he 
talked to the Judge before the trial started! A. Before the 
trial started? 

Q. Yes. A. He came down and he sat down and he had a 
piece of paper in his hand after he had been to the bench 
talking to Your Honor, and he came back and handed a 
piece of paper to Bruno and he passed it over to me. I was 
in the second chair from him. 

Q. How long would you say that took? What element of 
time or period of time? A. I will say three minutes. 

Q. Well, now, the body of that praecipe is only 
76 about three or four lines, is it not? A. Yes, sir. 

Q. And you did not read that? A. I didn’t read 
it, because it was in blank, what I signed at the table. 


79 Re-direct Examination 


80 Q. Now, Mr. McLaughlin asked you whether or 
not you were disappointed because you got a jail 

sentence. Had you been told by anyone that you would not 
get a jail sentence? A. Yes, sir, I had. 

81 Q. Who had told you that? A. Mr. Hughes. 

Q. What did he tell you about that? A. He said, 
‘‘You don’t have anything to worry about this case.” 

Q. Did he come out and tell you you would not go to 
jail? A. Yes, sir. 

Q. WLat did he say would happen to you? A. He said, 
“This case will be dismissed.” 

Q. What did he say about that? A. He said, “Leave 
everything to me. I will take care of everything.” 

Q. He did not say on what ground or what reason it was 
going to be dismissed? A. No, sir. 

Q. After you were sentenced, did you say anything to Mr. 
Hughes about his not keeping his promise that you were 
not going to get a jail sentence? A. Yes, sir. 
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Q. What was it? A. I asked Mr. Hughes, “Why should 
we give up money for what you say we should?” 

He asked me for money and he said , 1 ‘Don’t ask me where 
this money is going.” That’s the very words Mr. Hughes 
said to me. 

Q. When was it he asked you, and how much? 

82 A. One time he asked for $500. 

He told me, “Now, don’t ask me where this money 
is going.” 

And another time he asked me for money. $300 he got, 
and the $500 was the one time he said, “Don’t ask me. 
This is going for a good cause. Don’t ask me where the 
money is going.” 

*#*•••••»• 

Re-cross Examination 
By Mr. McLaughlin: 

Q. Now, you testified on two different occasions, 

83 didn’t you, Mr. Skeens? A. Yes, sir. 

Q. You testified before Judge Schweinhaut on 
May 24th and June 10th; is that right? A. Yes, sir. 

Q. Did you on either one of those occasions testify, as 
you just testified, about Mr. Hughes making promises about 
$500 and where it was going? A. I did not. 

Q. You did not? This is the first time you ever men¬ 
tioned anything like that; isn’t that right? A. Yes, sir. 

• • • • • • • • * • 

84 Further Re-direct Examination 

By Mr. Laughlin: 

Q. Mr. McLaughlin asked you the question, when Mr. 
Hughes said that everything would be taken care of, 
whether you believed him. Did Mr. Hughes say anything 
to you? Did he elaborate on that, that would cause you 
to believe him? A. Yes, sir. 

Q. What did he say? A. He told me, he said, “Just give 
me this money. Whien you give me this money don’t ask me 
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where it goes. It’s going for a good cause and everything 
will be taken care of.” 

• ••••••••• 

John Joseph Brano, 

was called as a witness and, being first duly sworn, was 
examined and testified as follows: 

Direct Examination 

• ••••••••• 

86 By Mr. Laughlin: 

Q. Are you married? A. Yes, sir. 

Q. Mr. Bruno, you are a defendant in this case. You 
were arrested in the District of Columbia. Can you tell 
us when you employed Mr. Hughes? A. I employed him 
either the 17th or the 18th of February. 

Q. When you employed him did you and Mr. Skeens talk 
to him together? A. Yes, sir. 

Q. Now, the papers show you were placed on trial on 
April 11th. How many times did you talk to Mr. 

87 Hughes before April 11th? A. I would -say about 
four or five times. 

Q. Now, did you ever talk with Mr. Hughes about waiv¬ 
ing a trial by jury? A. No, sir. 

Q. Did Mr. Hughes ever say to you that it would be better 
to take a trial by jury? A. No, sir. 

Q. Did you and Mr. Hughes ever discuss waiving a trial 
by jury? A. Our trial was never discussed. 

Q. Now, I will ask you this, Mr. Bruno. I hand you a 
piece of paper—and, Your Honor, for the record, I am 
showing him the same paper that was shown the other wit¬ 
ness—and ask you whether on this paper the name John J. 
Bruno is your signature and your writing (handing docu¬ 
ment to the witness). A. Yes, sir. 

Q. You wrote that? A. I did. 

Q. Now, then when you signed this paper, was there any 
other writing on the paper? A. No, sir. 
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Q. Do you recall when you put your name on the paper ! 
what was said to you before you put your name on the 
paper? A. There wasn’t said anything. I was just handed | 
a piece of paper and I was asked by Mr. Denny Hughes to j 
sign it. 

88 Q. Now, had you signed other papers for Mr. 
Hughes? A. Yes. 

Q. And had you signed other papers in blank, sir? A. j 
Yes, sir, in blank. 

Q. Now, you remember going in the court room on the 
morning of April 11th, do you not? A. Yes, sir. 

Q. When was the last time before April 11 that you had i 
talked to Mr. Hughes ? A. I would say about two weeks. 

Q. In that discussion was there anything said about waiv- j 
ing a trial by jury? A. No, sir. 

Q. Can you tell us, then, what preparation Mr. Hughes 
made for your trial? A. The only preparation he made, he 
just asked for his lawyer’s fee and he told me, he says, j 
“If it goes before Judge Casey or Judge Scott,” he says, ! 
“I got a chance. I got a chance to get you out.” 

Till lately I didn’t even know—I have found out since I 
have been in Washington—that Judge Scott and Judge \ 
Casey are Municipal Court Judges. 

Q. Now, did he discuss with the subpoenaing of witnesses, j 
sir? A. No, sir. 

89 I asked him, I said, “Mr. Hughes, do you want me i 
to give you any help in any way during that trial?” j 

He says, “No. I don’t need nobody’s help.” 

Q. Did he discuss with you what sentence you might ! 
receive? A. Yes, he did. 

Q. What did he say? A. He said, “Don’t worry about | 
it You will pay a fine. Are you capable of paying a fine?” j 

I says, “If it isn’t too high, I am.” 

He said, “That’s the only thing that will be out of your j 
case.” 

Q. Was anything said to you that you would not get aj 
jail sentence? A. He never did say I would get a jail sen-! 
tence. i 
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Q. Did he say you would not? A. Yes, sir. He said I 
wouldn’t get a jail sentence. 

Q. Did he say why you wouldn’t get a jail sentence? A. 
He did. He said, “I have a lot of friends. Most of these 
Judges sitting on this bench I am friendly with them.” He 
says, “I eat with them and play golf with them.” He said, 
“I go to golf courses with them.” 

Q. On the morning of the 11th do you recall that there 
was a time that Mr. Hughes went to the bench? You recall 
signing an affidavit that was prepared for you and 

90 that I had written you that I had examined the tran¬ 
script and what was attached to the affidavit was the 

matter appearing in the transcript? Now, then, you recall 
that when Mr. Hughes went to the bench on the morning of 
the 11th—and when I say to the bench, he left the table and 
talked to the Judge privately with Mr. McLaughlin—and 
this happened: 

“Mr. Hughes: I spoke to the defendants and also to the 
District Attorney, and I think we can save some time if I 
can try it to the Court without a jury.” 

Now, then, on the morning of the 11th did Mr. Hughes 
say anything to you about waiving a trial by jury? A. No, 
sir. 

Q. In the corridors of the court house that morning did 
he say anything to you about waiving a trial by jury? A. 
No, sir. 

Q. Did you want a trial by jury? A. Yes, sir. 

Q. Was it ever your intention to waive a trial by jury? 
A. No, sir. 

Q. You recall, then, on that morning certain witnesses 
took the stand and testified, and your name was mentioned 
and the name of the other defendant was mentioned. Did 
you know just what was going on? A. At the start of the 
trial I didn’t. When a few of the witnesses took 

91 the stand I spoke to Mr. Hughes. I says, “Mr. 
Hughes, why am I not getting a jury trial?” 
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And he says, “Keep quiet. This is the best.” He says, 
“The way it is going on, it is the best for yon.” 

And when another policeman took the stand, I asked him 
again, I said, “Mr. Hughes, I would like to have a jury 
trial,” and he said—he responded in saying, “You waived 
a jury.” 

I said, “How did I waive a jury?” 

He said, “You signed the paper” that I waived the jury, 
and I didn’t know I was waiving the jury at no time at all. 

Q. Now, after you were tried and you were convicted, 
the Judge committed you. What I mean by that, you were 
taken in custody by certain of the Marshals, either these 
Marshals or other Marshals. You recall that? A. Yes, sir. 

Q. You were taken in custody. Now, then, did you talk 
to Mr. Hughes later that day? A. You mean the same day 
of the trial? 

Q. Yes, after you were committed, sir. A. Yes, sir. I 
spoke to him right downstairs. 

Q. Now, how long did he remain with you on that occa¬ 
sion? A. About 10 or 15 minutes; something like that. 

Q. Now, when did you next talk to him, if you did talk 
to him, after the 11th of April? A. Five days later, and 
we had to send for him. 

Q. Where did you talk to him on that occasion? 
92 A. Downstairs. 

Q. At the court house? A. At the court house. 

Q. And what was said at that time by you or by Mr. 
Hughes as to a jury trial, if anything was said? A. Well, I 
asked for him to appeal the case the same morning I was 
found guilty, and he kind of brushed me off. He said, “I 
don’t see”—“You don’t have no grounds.” 

I said, “Mr. Hughes, I would like to have a jury trial.” 

But the only thing he said to me, he said, “You waived 
your jury. I don’t see how you can get a new trial.” 

I said, “I would like to have a chance to testify for my 
own defense.” I says, “That I didn’t get.” 

Q. Let me ask you this, sir. What is the extent of your 
education? A. Seventh grade, sir. 
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Q. Where did you go to school? A. In Baltimore. 

Q. You have always lived there, sir? A. Yes, sir. 

Q. Have you ever been a defendant or a litigant? What 
I mean by the term 44 litigant’’—whether you have had a 
lawsuit of any kind in any of the courts of the District of 
Columbia. A. No, sir. 

Q. Have you ever been a defendant in a court of 
93 Baltimore or anywhere else? A. Yes, sir. 

Q. On how many occasions ? A. I will say three or 
four times. 

Q. I will ask you this, sir: On that morning of April 
11th, at any time did the Judge on the bench. Judge 
Schweinhaut, ask you whether you waived a jury trial? A. 
No, sir. 

Q. At any time that morning of April 11 did the Judge 
ask you whether or not you had signed a waiver? A. No, 
sir. 

Q. Did, on the morning of April 11, the Judge show you 
a piece of paper, this paper, and ask you whether that was 
your signature and if you knew what you were doing? A. 
No, sir. 

Mr. Laughlin: That concludes the direct, Your Honor. 

Cross-examination 


#**••*•••• 

97 Q. I show you this affidavit filed by you and Mr. 

Skeens in this motion for new trial, and that is your 
signature, is it not (handing a document to the witness)? 
A. Yes, sir. 


Q. Don’t you say in that, “The defendants say that they 
did not read the contents of the paper signed by them. They 
signed the same on request of counsel”? A. Yes, sir. 

Q. Did you say anything in there about signing a blank 
piece of paper? A. No, sir. It didn’t come to me right 
then. 
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98 Q. Did you at any time tell the Court or give the | 
Court notice that you wanted a trial by jury? A. I 

told my attorney. I had faith in him. 

99 Q. You were brought up before the probation of¬ 
ficer, weren’t you? A. Yes, sir. 

Q. Did you say anything to him about waiving a jury 
trial? A. I didn’t think it was necessary to tell him. 

i 

100 Q. Judge Schweinhaut sentenced you, didn’t he? 

A. Yes, sir. 

Q. Did you say anything to him about waiving a jury 
trial? A. No, sir, but I did tell my wife to get myself an¬ 
other lawyer. 

Q. Did you say anything to the Judge at that time? A. j 
No, sir. 

Q. Did you say anything to anyone at that time in the 
court room that you wanted a jury trial? A. In the court 
room, no sir. 


101 Q. Now, you just testified that certain promises 
had been made to you by Mr. Hughes; is that right? 
A. Yes, sir. 

Q. Now, did you testify as such on May 24 and June 10th, | 
on the motion for new trial, or is this the first time you j 
have brought anything up like that? A. This is the first 
time. 

105 Mr. Laughlin: At this time, Your Honor, we will 
rest. 

_ i 

• •••••••••j 

106 Denny Hughes, 

i 

was called as a witness and, being first duly sworn, was 
examined and testified as follows: 



30 


Direct Examination 

By Mr. McLaughlin: 

Q. Now, your full name is what? A. Denny Hughes. 

Q. You are a practicing attorney here in the District of 
Columbia? A. That is correct. 

Q. Now, Mr. Hughes, on April 11 did you represent the 
defendants Bruno and Skeens? A. I did. 

Q. Were you representing them in the course of their 
trial before Judge Schweinhaut on April 11? A. That is 
right. 

Q. Is that right? A. Yes. 

Q. I will show you this praecipe and ask you, Mr. Hughes, 
whether you have seen that before (handing a document to 
the witness). A. Yes, I prepared that. 

Q. You prepared that? Will you explain to His 
107 Honor under what circumstances you prepared it? 

A. After this case was certified by Judge Keech to 
Judge Schweinhaut for trial, I discussed with Bruno 
and Skeens the advisability of taking a trial by the Court, 
and that was agreed to by the defendants. 

Then when we went in court, I'don’t know—I think I men¬ 
tioned it to you, but in any event, we approached the bench, 
and then when we came back down to the trial table, the 
praecipe was handed me, and I filled it out at the trial table 
and passed it over to Bruno and Skeens to read and sign, 
and that’s what happened. 

Q. And at the time that they signed it you had filled the 
body of it out, waiving the jury trial? A. Yes; the entire 
body was filled out. 

Q. Did Bruno at any time during the trial suggest to you 
that he wanted a trial by a jury? A. He did not. 

Q. Now, after the defendants were found guilty, did you 
again talk to them downstairs in the cell block? A. Yes, 
sir. 

Q. Did Bruno or Skeens at that time say anything to you 
that they did not intend to waive a jury trial? A. They did 
not, sir. 
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Q. Did yon see them again at the time they were 

108 brought to the probation officer? A. Yes, sir, I did. 

Q. Did either Skeens or Brano say anything to 
you at that time that they did not know what they were 
doing when they signed this praecipe waiving this jury 
trial? A. They did not. The first thing I know about this 
was when they retained other counsel. When they got Mr. 
Laughlin in this, that’s the first time I heard about this 
thing. 

Q. As far as you know, Mr. Hughes, on April 11, when 
the defendants Bruno and Skeens signed this praecipe 
waiving a jury trial, they knew what they were doing; is 
that right? A. Definitely. 

Mr. McLaughlin: I believe that is all. 

Cross-examination 

109 Q. Do you recall the date of the trial before Judge 
Schweinhaut? A. I think it is the 11th. 

110 Q. Now, then, with reference to April 11th, how 
long before that date was it that you had last dis¬ 
cussed with Bruno and Skeens the waiving of a jury trial? 
A. I couldn’t give you anything definite on that. I couldn’t 
even approximate it. It was during one of the times that 
they were in the office. 

Q. Isn’t it a fact that you had been out of the city for 
sometime, Mr. Hughes? A. I think I had been out of the 
city for a week or ten days. 

Q. You returned the night of the 10th, didn’t you? A. 
believe either the 9th or 10th. 

Q. Then, you had not talked to them, of course, any time 
on the 10th or any time the week before; that is correct, is 
it? A. I think that is true. 

Q. Now, I will ask you this. You returned, I believe, by 
your testimony, you say, on the 10th from out of town. 
Where had you been, sir? A. In Florida, I believe. 

Q. You say just one week? A. I think I had been down 
about a week. I went down for the 6th. 
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Q. You went down— A. I went down for the 6th of 
April. It happens to be my birthday, and I went down to 
Florida for the 6th, I know. 

111 Q. Do you have anything in your diary in your 
office about your leaving for Florida, * where you 

stayed? A. I have not. 

Q. But is it your recollection now that you were in Flor¬ 
ida only one week? Was it two or was it three? A. No; I 
think it was one week. 

Q. And you are quite sure about that? A. I said I think 
it was one week. I am not definite. 

Q. Where did you stay in Florida? A. I don’t even know 
the name of the place. 

Q. You stayed at a hotel, didn’t you? A. No, sir. 

Q. You stayed somewhere else? A. Yes, sir. 

Q. Do you suppose that you could search any of your 
records between now and 1:45 and tell us the length of 
your visit to Florida and where you stayed? A. I can 
search the court records here and tell the day I left, because 
I worked up until the time I left. 

Q. Now, having told us that, can you now tell us more 
definitely when it was before the 11th that you discussed 
with these defendants or either of them the matter of waiv¬ 
ing a trial by jury? A. No, I couldn’t tell you that defi¬ 
nitely. I can’t even approximate it, sir. 

112 Q. On how many occasions did you talk to them 
about waiving a trial by jury? A. I think outside of 

the time that it was discussed on the 11th, I think once or 
possibly twice in the office. 

Q. And who was present? A. I know the defendants were 
present. 

Q. Anyone else? A. I couldn’t tell you, sir. I don’t be¬ 
lieve there was. 


115 Q. Now, tell us this: You say it was discussed 
with the men on the morning of the 11th, the waiving 

116 of trial by jury. Now, tell us what you said to the 
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defendants about waiving a trial by jury and what 
they said to you. A. I don’t know whether this was said 
then or not, but I had advised the defendants that, in my 
judgment, particularly with the heat that was on in gam¬ 
bling cases, and this shooting resulted from a misunder¬ 
standing about a dice game that was held here, and then 
the men came over from Baltimore up at Michaelson’s Pool 
Room and they apparently had an argument or quarrel 
there—well, the shooting resulted from this gambling ac¬ 
tivity, and I told them that as a result of the heat that was 
on in gambling cases they wouldn’t have a Chinaman’s 
chance before a jury, but they would be a whole lot better 
off, in my humble opinion, by taking a trial by the Court, 
and that was discussed before—that was discussed in the 
office before the date of this case was set for trial, if I am 
not mistaken, on June 11th—I mean April 11th. 

Then there was further discussion—I think it was in the 
court room; outside the court room first and then inside the 
court room of Judge Schweinhaut—but what the exact 
words I said to them or they said to me, I couldn’t tell you, 
sir. 

Q. I will ask you this, sir. You did discuss with them 
about the heat that was on in gambling cases; is that right? 
A. I made reference to it, because I thought that the jury 
would be prejudiced when the background of the case was 
a gambling case. 


119 Q. Then, as I take it from what you said, you told 
Judge Schweinhaut, the morning of April 11, that 

the defendants understood and agreed to waive trial by 
jury? A. I believe I made that statement to the Judge. 

Q. You would not have any doubt about that? You 
would remember that, wouldn’t you, Mr. Hughes? A. I 
believe that statement was made. 

120 Q. You told Judge Schweinhaut that you had ex¬ 
plained to both defendants and both of them waived 

trial by jury? A. They would take a trial by the Court. 
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Q. And waived a trial by jury? A. Yes, sir. 

Q. You would not have any doubt about that, would you? 
A. I believe that statement was made to the Judge. I 
think Mr. McLaughlin was present at that time. 

Q. Now, then, Mr. Hughes, isn’t it a fact that you said 
this to the Judge at the bench: 

“I spoke to the defendants and also to the District At¬ 
torney, and I think we can save some time if I can try it to 
the Court without a jury”? 

Isn’t that what you said to the Judge? 

A. If that is the record of the transcript, that is exactly 
what was said, sir. 

Q. You did not say then at that time that the defendants 
had agreed to waive trial by jury? A. I thought that I 
did. I may not have said that. 

Q. You do not dispute the accuracy of the transcript, 
do you? A. I do not, sir. 

Q. Do you recall, when you said that, sir, what Judge 
Schweinhaut said to you ? A. I think he made a reference 
that “You would be better off in front of a jury than 
121 you would be in front of me” then. 

Q. Then did you go back and tell the defendants 
that: That Judge Schweinhaut said, “You have a better 
chance with a jury than you do with me”? A. No, I did 
not. 

Q. Don’t you think you should have? A. I don’t know 
whether I should or not. It was my judgment they were 
better off in front of the Judge. Any jury in the world 
would have convicted both of those men of assault with a 
dangerous weapon. 

Q. How do you know that? A. Have you discussed 
this case with those men, sir? 

Q. I am asking you why do you make the statement you 
just made. A. Because I have talked to both these de¬ 
fendants. I knew exactly that if these complaining wit¬ 
nesses testified against these defendants, they were gone. 
The complaining witnesses gave us all the help in the world 
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they eould, but a taxi-cab driver convicted both these men. 

<3. You say the complaining witnesses gave you all the 
help they could? A. Yes, sir. 

Q. The complaining witnesses were paid some money, 
weren’t they, sir? A. The complaining witness— 
122 $400,1 believe, was paid to the man that was shot by 

Skeens. 

Q. At your request? A. No, sir, it was not at my re¬ 
quest. 

Q. Did any money go through your hands? A. No, sir, 
I never touched it. 

Q. Did it go through your office? A. No, sir. It was 
given to the man that was representing the complaining 
witness in my office, and I told the defendants at that time 
that if they took care of this operation they would be 
better off, even if they were convicted. They would be 
better off if they had treated this man the way I thought 
he should be treated—the man that was shot and still had 
a bullet in him. 

• ••••••• •• 

125 Q. Did you ever tell the defendants—either of 
them—that they would never go to jail? A. I did 

not. I have never promised anybody that in 24 or 25 years, 
Mr. Laughlin. 

Q. Did you ever tell them that the greater charge 

126 would be dropped and the gun charge sent back to 
Municipal Court and it would go before Judge Scott 

or Judge Casey? A. No, sir. I told them that I would 
try, with the help of the complaining witnesses, to have 
that charge dropped and have it sent back to Police Court 
on merely concealed weapons, and I think I talked to Mr. 
McLaughlin along those lines, too, sir, after the case was 
certified to him. 

Q. Now, Mr. Hughes, did you, on the morning of the 11th, 
at any time have these defendants rise and tell the Court 
that they were waiving trial by jury? A. I don’t believe 
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I did. My independent recollection is that that did not oc¬ 
cur. I don’t believe it did, but I would not say positively. 

Q. Do you recall this: Did the Judge ask either defen¬ 
dant on the 11th of April whether or not they waived trial 
by jury? A. I have no independent recollection of that, 
sir. 

Q. Now, I will ask you this: Was there an occasion or 
occasions that these defendants or either of them discussed 
with you a certain money arrangement, and you said to 
them, “Give me $500 and it will be for a worthy cause and 
ask me no questions”? A. No, sir. 

Q. Nothing like that happened? A. I don’t know 
whether either of these men paid me or not. I don’t 
127 know—somebody gave me $500. Whether it was 

either of these two men, I don’t know. 

Q. In other words, you are not sure even whether you 
were paid in the case? A. No; no. I was given $500, but 
whether it was by either one of these men— 

Q. You have a record of that in your office? A. Yes. 

Q. And the record would show who paid you? A. No, 
sir. It would show that I was paid in this case. These 
people sent a man to see me at the Mayflower Hotel from. 
Baltimore, and I don’t recall definitely whether it was he 
that gave me the money or whether it was one of the two 
defendants or somebody else for them in the office. That 
I can’t tell you definitely, but $500 was paid me, sir, in this 
case. 

Q. Mr. Hughes, isn’t it a fact that they paid you $1,025 
instead of $500? A. What? 

Q. $1,025. A. No, sir; no, sir. 
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129 Mary Margaret Bruno, 

was called as a witness and, being first duly sworn, was 
examined and testified as follows: 

Direct Examination 

• ••••••••• 

131 Q. Did be say anything to yon, Mrs. Bruno, about 
what was going to happen in the case? A. Well, he 

told me that everything was all right; that he thought that 
the boys would get—either get a fine or get probation. 

#*•*##••*• 

132 Harry Joseph Russo, 

\ 

was called as a witness and, being first duly sworn, was 
examined and testified as follows: 

Direct Examination 

. .. 

133 Q. Were you in the presence of Mr. Hughes while 
he talked to these defendants? A. Yes, sir. 

Q. At all times? A. At all times. 

Q. At any time was anything said about waiving a trial 
by jury? A. No, sir. 

• . . . • • 

134 Q. Now, then, do you know who paid Mr. Hughes 
in this case, and how much he has been paid? A. 

The exact amount I am not sure. I know one time he was 
given the sum of $500 and another time the sum of $400 
and the morning of the trial I don’t know how much was 
given him. 

Q. Now, what was said with respect to the $500, if any¬ 
thing? A. Well, at the time that the $500 was taken, Mr. 
Hughes took the $500 and says, “This is going across the 
street. I am going to use this for taking care of the trial.” 

Q. It is going to go across—Just repeat his words again. 
A. He said, “This five hundred is going across the street. 
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I am using this to take care of the trial.” He says, “It 
is not going to me.” 

• ••••••••• 

135 Q. Did Mr. Hughes say anything as to whether or 
not these men would go to jail or would not go to 
jail. A. He guaranteed them that they would not go to jail. 


Q. Did he say anything to you at any time in his office 
about whether or not he was acquainted with certain 
136 judges? A. Yes, sir. 

Q. What did he say about that? A. Well, he told 
me that he was acquainted "with Judge Schweinhaut, and 
he showed me a booklet that he had dinner the night before 
with Judge Schweinhaut and that Judge Schweinhaut sat 
at his table and that he had everything straightened out 
with Schweinhaut on the trial, and this booklet was of a 
banquet the night before and showed that he had sat at 
the same table with him the night before. He says he was 
with Judge Schweinhaut at four in the morning. 







United States Court ot Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 

No. 10,260 
No. 10,261 

John J. Bruno and James T. Skeens, appellants 

v. 

United States of America, appellee 


APPEAL FROM TEE UNITED STATES DISTRICT COURT FOR 

TEE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


GEORGE MORRIS FAY, 

United States Attorney. 

Arthur j. McLaughlin, 
JOSEPH M. HOWARD. 

Assistant United States Attorneys. 


UizzU- --- ' • — 
for the LA : v ." ' 

a - 

r;sn OCT 2 8 tSO 

. tit—' 



J 









INDEX 


Page 

Counterstatement of the Case. 1 

Statute and Rules Involved. 5 

Summary of Argument. 6 

Argument: 

I. This Court is Without Jurisdiction to Consider Those Parts 

of the Record Pertaining to the Motion to Vacate. 7 

II. Even if All Parts of the Record are Properly before this 
Court, There is Abundant Evidence to Support the Trial 

Court's Denial of the Motion to Vacate. 9 

III. To Constitute a Valid Waiver of Jury Trial, It Is Not Neces¬ 
sary That the Judge Personally Interrogate the Defendant, 

Or That the Defendant Orally Inform the Judge That He 

Waives the Right. 11 

Conclusion . 12 

TABLE OF CASES 

Adams v. United States ex rel. McCann, 317 U. S. 269. 11 

Fairmount Glass Works v. Cub Fork Coal Co., 287 U. S. 474. 10 

Fatton v. United States, 281 U. S. 276. 11 

Phillips v. Negley, 117 U. S. 665. 10 

Rakes v. United States, 163 F. 2d 771 (C.A. 4). 8 

Raub v. Carpenter, 187 U. S. 159. 10 

Solis v. Clemmer, 83 U. S. App. D. C. 113,168 F. 2d 155. 11 

Stevirmac OH & Gas Co. V. Dittman, 245 U. S. 210. 10 

United States v. Johnson, 327 U. S. 106. 10 

OTHER REFERENCES 

Rule 39(a), F.R. Crim. P. 7 

Reviser's Notes to 28 U.S.C. 2255 . 8 

Notes of the Advisory Committee to Rule 23 a, F.R. Crim. P. 11 


( 1 ) 
























I 


fHntteb States: Court of appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 10,260 
No. 10,261 


John J. Bruno and James T. Skeens, appellants 

v. 

United States of America, appeij.ee 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR j 
THE DISTRICT OF COLUMBIA 


j 

BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 

On March 7, 1949, a four-count indictment was filed j 
against appellants, the first and second counts charging 
Bruno with assault with a dangerous weapon and carrying j 
a deadly weapon without a license, and the third and fourth , 
counts making similar charges against Skeens (J.A. 1-2). j 
Trial was set for April 11, 1949, and when the case was ! 
called before Judge Schweinhaut, the following occurred i 
(J.A. 3, 7): ! 

i 

Mr. Hughes (Defense Counsel): May we approach j 
the bench? I 

(Thereupon counsel approached the Court’s bench! 

and the following occurred): ! 

Mr. Hughes: I spoke to the defendants and also to: 
the District Attorney, and I think we can save some time, 1 
if T can try it to the Court without a jury. 

( 1 ) 


I 

i 





2 


The Court: You have a better chance with a jury 
than you have with me. 

Mr. Hughes : I have discussed it with my clients. 

The Court : Is that all right? 

Mr. McLaughlin : Yes. As I say, it is one of those 
cases. 

The Court : How long will it take ? 

Mr. McLaughlin : The better part of the day. I have 
nine witnesses. 

Mr. Hughes: I don’t think it will take that long. 

The Court: All right, I will do that if you sign a 
precipe. 

Appellants then signed, in open court, a waiver of trial by 
jury (J. A. 2,10,11). After trial before Judge Schweinhaut, 
they were convicted on all counts, although Bruno was found 
guilty only of simple assault on the first count (J. A. 3). On 
April 29, 1949, Bruno was sentenced to consecutive terms 
of one year on count one and six months on count two, while 
Skeens was sentenced to concurrent terms of sixteen months 
to four years on count three and six months on count four 
(J. A. 3-5). 

On May 7, 1949, appellants, now represented by new 
counsel, filed notices of appeal from the judgments of con¬ 
viction (J. A. 5-6). On May 16, 1949, before any further 
steps had been taken to perfect the appeals, appellants filed 
in the District Court a motion to vacate the judgments and 
award a new trial on the ground that there had been no valid 
waiver of the constitutional right to trial by jury (J. A. 6-7). 
Attached to the motion was appellants’ affidavit to the effect 
that they had always wanted a jury trial; that they had 
never discussed the matter with their trial counsel, Mr. 
Hughes, prior to trial; that after the case was called, Mr. 
Hughes asked them to sign a slip of paper, remarking that 
this was the best way to dispose of the case; that they signed 
the paper without reading it; and that they never intended 
to waive jury trial (J. A. 7-8). 

Hearings on the motion were held before Judge Schwein¬ 
haut on May 24 and June 10,1949 (J. A. 9,11). At the con¬ 
clusion of the second hearing, Judge Schweinhaut stated 
that he had a very clear recollection of what had happened 
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at one stage of the trial and that it would be necessary for \ 
him to refer the matter to another judge so that his testi¬ 
mony could be used (J. A. 13-14). The motion was accord¬ 
ingly referred to Judge Laws. 

A hearing was held before Judge Laws on June 23, 1949 
(J. A. 14). The two appellants testified that they had i 
never discussed a waiver of a jury with Mr. Hughes prior 
to trial (J. A. 16, 24). They were shown the signed, waiver, 
and they testified that when Mr. Hughes passed it to them 
to sign the morning of the trial, it was blank, and they 
were not told that they were signing a waiver (J. A. 18, 24- i 
25). They further testified that they believed they were be- i 
ing given a preliminary hearing and did not realize that the 
actual trial -was in progress until several witnesses had ' 
taken the stand, and that when they then inquired about 
the jury, Mr. Hughes told them that they had waived the ! 
right (J. A. 18-19, 26-27). They also stated that prior 
to trial, Mr. Hughes had assured them that he was very j 
friendly with most of the judges and that they would 
escape jail sentence, and that at his request they had 
given him $500 which he implied would be used to take i 
care of things (J. A. 22-24, 25-26). On cross-examination i 
they admitted that they had not complained to Judge i 
Schweinhaut about being deprived of a jury trial while the j 
trial was in progress or to the probation officer after trial, 
or to Judge Schweinhaut when he imposed sentence almost | 
three months later (J. A. 19-20, 29). They also admitted 
that in their affidavit filed on May 16, 1949, in support of 
the motion to vacate and at the first hearing on May 24, 
they stated that they did not read the waiver at the time 
Mr. Hughes asked them to sign it, whereas at the hearing i 
on June 10 and at the present hearing, they testified that j 
the paper they signed was blank (J. A. 20-23, 28-29; cf. 7-8, j 
9-14). They further admitted that they had not mentioned j 
the alleged promises made by Mr. Hughes at either of 
the two previous hearings on May 24 and June 10 (J. A. 

23, 29). j 

Attorney Hughes was then called by the Government. ! 
He testified that he had discussed the waiver with ap- j 
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pellants prior to trial and that they had agreed to it, that 
on the morning of the trial he wrote out the waiver form 
at the counsel table after discussing it with the court and 
that it was completely filled out when appellants signed 
it, that they knew quite well what they were doing, that 
appellants had never complained to him about being de¬ 
prived of a jury trial, and that the first he heard about it 
was when they hired other counsel (J. A. 29-31). When 
asked on cross-examination what he had said to appellants 
about waiving a jury trial, he said that he had told them 
“the heat was on” in gambling cases and since their case 
arose out of a dice game “they wouldn’t have a China¬ 
man’s chance before a jury” (J. A. 32-33). When asked 
whether he had told appellants of Judge Schweinhaut’s 
remark that they would have a better chance before a 
jury, he stated that he had not done so because in his 
judgment their chances were better with a judge (J. A. 
34). He denied that he had promised appellants that they 
would escape jail sentences or that he had ever taken $500 
from them with the implication that it would be used to take 
care of things (J. A. 35-36). 

In rebuttal, Bruno’s wife testified for appellants that 
Mr. Hughes told her he thought they would escape a jail 
sentence (J. A. 37). Harry Russo testified that he was 
with appellants and their attorney a number of times prior 
to trial, but never heard any mention of waiver of a jury; 
that Mr. Hughes guaranteed that appellants would not go 
to jail; that when they gave him the $500 he said, “This 
is going across the street. I am going to use it to take 
care of the trial”; and that at another time Mr. Hughes 
told him that he was very friendly with Judge Schweinhaut 
and had everything straightened out with him on the trial 
(J. A. 37-38). 

The parties stipulated that Judge Schweinhaut would 
testify that, while appellants testified that they signed 
the waiver in blank, he distinctly and clearly recalled that 
Attorney Hughes wrote out and signed the waiver at the 
counsel table, and that there was a perceptible delay while 
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he did so, far longer than would be necessary merely to 
write in the caption (J. A. 13-16). 

After the conclusion of the hearing Judge Laws took 
the matter under consideration and on June 27, 1949, he 
overruled the motion to vacate the judgments and filed the 
following memorandum opinion (J. A. 8-9). 

On the evidence adduced in support of Motion to 
Vacate and set aside Judgment and to Award a New 
Trial, I find that at the time the trial of the above- 
named defendants was about to commence, the said 
defendants knowingly signed a waiver of trial by jury, ! 
that previously their counsel had discussed the matter 
with defendants, and obtained their assent to a trial j 
by judge without a jury. Motion to Vacate and set 
aside Judgment and to Award a New Trial, accord- j 
ingly, will be overruled. ! 

! 

Meanwhile the appeals 1 had lain dormant. Appellants j 
did not note a new appeal from the denial of the motion to 
vacate; but on June 30, 1949, they filed a designation of 
record in the original appeal in which they included all the ; 
proceedings on the motion to vacate (R. 159-160). Ex- j 
tensions of time to file the record were duly granted by j 
the District Court and the record was finally filed in this 
Court on August 9, 1949. 

This Court denied appellants’ application for bail pend- j 
ing appeal. j 

i 

i 

STATUTE AND RULES INVOLVED j 

28 U. S. C. 2255 provides in pertinent part: 

A prisoner in custody under sentence of a court of the j 
United States claiming the right to be released upon the ( 
ground that the sentence was imposed in violation of the j 
Constitution or laws of the United States, * * # or is j 
otherwise subject to collateral attack, may move the j 
court which imposed the sentence to vacate, set aside j 
or correct the sentence. 

A motion for such relief may be made at any time. 

• • • if the court finds that the judgment was # • • j 

_ i 

1 They were ultimately consolidated by order of this Court dated ! 
August 5, 1949. 
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open to collateral attack, or # • * vulnerable to col¬ 
lateral attack, the court shall vacate and set the judg¬ 
ment aside and shall discharge the prisoner or resent¬ 
ence him or grant a new trial or correct the sentence as 
may appear appropriate. 

***** 

An appeal may be taken to the court of appeals from 
tibe order entered on the motion as from a final judg¬ 
ment on application for a writ of habeas corpus. 

Buie 33 of the Federal Buies of Criminal Procedure pro¬ 
vides in pertinent part: 

• • • A motion for a new trial based on the ground of 
newly discovered evidence may be made only before or 
within two years after final judgment, but if an appeal 
is pending the court may grant the motion only on re¬ 
mand of the case. A motion for a new trial based on 
any other grounds shall be made within 5 days after 
verdict or finding of guilty or within such further time 
as the court may fix the 5-day period. 

Buie 23(a) of the Federal Buies of Criminal Procedure 
provides in pertinent part: 

Trial By Jury. Cases required to be tried by jury 
shall be so tried unless the defendant waives a jury trial 
in writing with the approval of the court and the con¬ 
sent of the government. 

SUMMARY OF ARGUMENT 

I 

A motion to vacate a judgment under 28 U. S. C. 2255 is 
an independent proceeding, distinct from the trial proceed¬ 
ings and appealable in itself. In this case an appeal was 
noted from the judgment of conviction, but not from the 
denial of the motion to vacate. Consequently, those parts 
of the record pertaining to the motion to vacate are im¬ 
properly before this Court. 


If the motion to vacate is not an independent proceeding 
and is properly before the court on the present appeal, j 
it should be dealt with by analogy to a motion for new trial. 
The denial of a motion for new trial sought on the basis of j 
alleged erroneous findings of fact is not reversible error un¬ 
less the findings are wholly unsupported by the evidence. j 
The evidence in the present record clearly supports the find- j 
ing that appellants intelligently and voluntarily waived trial 
by jury. 

m 

i 

i 

To constitute a valid waiver of jury trial there must be 
intelligent and voluntary assent by the defendant, and the j 
waiver must be in writing with consent by the government 
and approval by the court. These requirements were met 
in this case. There is no authority for the further proposi- ; 
tion that the judge must personally interrogate the defend- j 
ant or that the defendant must orally inform the judge of 
his desire to waive the right. 

ARGUMENT 

I 

I 

I 

This Court is without Jurisdiction to Consider Those 

_ I 

Parts of the Record Pertaining to the Motion to Vacate. \ 

It is suggested that the judgment of conviction and the j 
order denying the motion to vacate were two distinct final 
judgments determining two separate appealable proceed- j 
ings, and that since an appeal was noted from the judgment! 
of conviction alone, this Court has no jurisdiction to con¬ 
sider the proceedings on the motion to vacate. 

Appellants were found guilty on April 11,1949, sentenced 
on April 29, and duly noted appeals on May 7. Jurisdiction 
of the case thereupon passed to this Court. Rule 39(a),! 
F. R. Crim. P. 2 On May 16, before taking further steps to 

2 “The supervision and control of the proceedings on appeal shall j 
be in the appellate court from the time the notice of Appeal is filed' 
with its clerk, * * *” 
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prosecute the appeals, appellants filed in the District Court 
their motion to vacate on constitutional grounds—clearly a 
motion to vacate under the provision of 28 U. S. C. 2255 3 
(supra, p. 5-6)). The motion was denied on June 27, but no 
appeal was noted from this order. Instead, appellants then 
designated the record on the original appeal and had the pro¬ 
ceedings on the motion inserted therein. 

If these proceedings are to be regarded simply as a mo¬ 
tion in the original case, they would appear to be properly 
included in the present record. The situation in which a 
motion for new trial on the ground of newly discovered evi¬ 
dence is filed in the district court during pendency of an ap¬ 
peal seems closely analogous. Under Rule 33, F. R. Crim. 
P., the district court may ‘ 1 entertain’* such a motion though 
it may not ‘‘grant’’ it without requesting a remand of the 
case by the court of appeals. Rakes v. United States, 163 
F. 2d 771 (C. A. 4). Such a motion seems clearly to be a 
proceeding in the original case, and we suppose that if the 
district court refuses to “entertain” the motion, its failure 
to do so can be made a part of the record on appeal, either 
by supplemental designation, or by original inclusion, as 
here. 

But if the motion to vacate under 28 U. S. C. 2255 is to be 
regarded as a new and distinct proceeding, it is not properly 
included in the record on the present appeal. We think 
there is considerable basis for this view. The Reviser’s 
Notes show that the procedure prescribed in Sec. 2255 is 
simply a restatement of the remedy provided by the ancient 
writ of error coram nobis , 4 which was, of course, a separate 
proceeding, distinct from the final judgment which was 


3 It could not have been a motion for new trial under Rule 33, 
F.R. Crim. P. The normal motion under that rule must be made 
within five days after verdict or finding of guilty, which period had 
long since expired at the time the present motion was filed. Only 
when a motion for new trial is based upon the ground of newly 
discovered evidence may it be filed at a later period. But this was 
obviously not newly discovered evidence. 

4 “This section restates, clarifies and simplifies the procedure in 
the nature of the ancient writ of error coram nobis. It provides an 
expeditious remedy for correcting erroneous sentences without resort 
to habeas corpus. # * 
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sought to be corrected. The Notes show further that the 
motion was intended as a substitute for the writ of habeas 
corpus, also a distinct proceeding. An examination of the 
language of Sec. 2255 itself reveals that it was designed for 
use only in those instances in which a judgment is subject 
to collateral attack, i. e., to attack in an independent action. 
The fact that Sec. 2255 provides that the motion “may be 
made at any time, ,, even years after the judgment of con¬ 
viction has become final, is some further indication that it 
was itnended as a distinct proceeding. Finally, Sec. 2255 
specifically provides for an appeal “from the order entered 
on the motion as from a final judgment on application for 
a writ of habeas corpus. ’ 9 All the above facts indicate that 
the motion is to be regarded as a proceeding more inde¬ 
pendent in character than a motion for new trial or the old 
motion to vacate during term, both of which are motions in 
the original case and neither of which are appealable except 
for abuse of discretion. 

If it should seem to the Court, in view of the above argu¬ 
ment, that the proceedings on the motion to vacate are not 
properly before it, then, of course, there is little or nothing 
in the record to support appellant’s contention that there 
was no valid waiver of the right to jury trial. But regard¬ 
less of the decision on this point, we think the record as it 
stands clearly demonstrates that the waiver was voluntarily 
and intelligently made. 

II 

Even if All Parts of the Record are Properly before this 
Court, There Is Abundant Evidence to Support the Trial 
Court’s Denial of the Motion to Vacate. 

In the brief for appellants it is contended (Br. 2-3) that 
the only question on appeal is whether the waiver of jury 
trial was valid. However, this point was never raised in 
the District Court prior to the filing of the motion to vacate, 
and upon careful examination of the brief we find that ap¬ 
pellants do not contend that the record of the trial itself re¬ 
veals any error. Instead they urge that the evidence ad¬ 
duced at the hearing on the motion to vacate the judgment 
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and award a new trial was such as to demonstrate that there 
had been no valid waiver of trial by jury. Consequently 
the actual legal issue now before this Court is whether the 
trial court erred in denying the motion and refusing to order 
a new trial. 

If this Court decides, contrary to the argument w T e have 
advanced in the first point, that the motion is analogous to 
a motion for new trial or the old motion to vacate prior to the 
expiration of the term and is therefore not a distinct and in¬ 
dependent proceeding, then it would seem only logical that 
the rules applicable to those motions be applied to it. We 
scarcely need cite authority for the proposition that the 
ruling on a motion for new trial or a motion to vacate is a 
discretionary matter, reversible only in a clear case of abuse. 
Fair mount Glass Works v. Cub Fork Coal Co., 287 U. S. 474, 
481; Raub v. Carpenter, 187 U. S. 159,162-164; cf. Stevirmac 
Oil <& Gas Co. v. Dittman, 245 U. S. 210; and Phillips v. Neg- 
ley, 117 U. S. 665. As the Supreme Court said very recently, 
in United States v. Johnson, 327 TJ. S. 106, 111-112: 

# • But it is not the province of • * • the circuit 

court of appeals to review orders granting or denying 
motions for a new trial when such review is sought on 
the alleged ground that the trial court made erroneous 
findings of fact. * • • While the appellate court might 
intervene when the findings of fact are wholly unsup¬ 
ported by evidence, * * * it should never do so where 
it does not clearly appear that the findings are not sup¬ 
ported by any evidence. 

In this case Judge Laws found as a fact on the basis of 
the evidence advanced in support of the motion that appel¬ 
lants knowingly signed the waiver after previously discuss¬ 
ing the matter with counsel and giving their consent {supra, 
p. 5). Although there was a sharp conflict in the testimony 
there can be no doubt that there was abundant evidence to 
support Judge Law’s ruling. Attorney Hughes’ testimony 
as to his discussions of the waiver with appellants and as to 
their assent is clear and consistent, 5 while appellants’ own 

5 There was no necessity for the attorney to tell appellants of 
Judge Schweinhaut’s opinion that their chances were better with 
a jury {supra, p. 1-2, 4). At that stage of the case appellants had 
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story was considerably weakened by the cross-examination 
{supra, p. 3). We think it manifest that the District Court’s 
finding that appellants knew what they were doing cannot be 
successfully challenged on the present record. 

m 

To Constitute a Valid Waiver of Jury Trial, It Is Not 
Necessary That the Judge Personally Interrogate the De¬ 
fendant, Or That the Defendant Orally Inform the Judge 
That He Waives the Right. 

Appellants argue that there was no valid waiver because 
Judge Schweinhaut never asked them personally whether 
they desired to waive the right, and because they did not 
orally notify him that they wished to waive the right and 
understood what they were doing. 

The cases cited by appellants do not support their con¬ 
tention and we know of no authority which does so. In 
Adams v. United States, ex rel. McCann , 317 U. S. 269, and 
in Solis v. Clemmer, 83 TJ. S. App. D. C. 113, 168 F. 2d 155, 
the court directly questioned the defendant on the subject 
of waiver of jury trial, but in each of those cases the de¬ 
fendant was not represented by counsel. In Patton v. 
United States, 281 IT. S. 276, 312-313, the Supreme Court 
stated that the trial judge must be careful to satisfy himself 
that the defendant has expressly and intelligently waived 
the right. But the opinion carries no intimation that this 
may not be done through the medium of counsel. Actually 
the facts of the Patton case seem to indicate that there, as 
here, counsel first conferred with the defendants and then 
informed the court of their desire to make the waiver. 
281U. S. at 286-287. 

The requirements set forth by the Patton and Adams 
cases were embodied in Rule 23() 6 , F. R. Crim. P. {supra, 

already agreed to the waiver and it may be presumed that Mr. 
Hughes was far more conversant with the evidence to be produced 
than was Judge Schweinhaut and was in at least as good a position 
as was Judge Schweinhaut to gauge appellants’ relative chances 
with judge or with jury. 

6 See the Notes of the Advisory Committee on this rule. 


i 
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p., 6). These are that the defendant’s waiver be made 
in writing, that the government consent, and that the court 
approve. In a case in which the record left it doubtful 
whether the waiver was intelligently made, the failure of 
the court to question the defendant personally might have 
some pertinence. But in this case there was clear evidence 
to show that the requirements set forth above were met, 
and that the waiver was intelligently and voluntarily made. 
Mr. Hughes testified that he had discussed the matter with 
appellants, that they had assented to the waiver, that be 
wrote out the form of waiver in open court at the beginning 
of the trial, and that appellants then signed it (supra, p. 
3-4). This was corroborated by Judge Schweinhaut’s 
testimony that Mr. Hughes wrote for some appreciable 
time before passing the waiver to appellants for signature 
(supra, p. 4-5). Finally, the record of the trial proceedings 
shows that there was consent by the government and ap¬ 
proval by the court. 

CONCLUSION 

It is respectfully submitted that the judgments of con¬ 
viction should be affirmed. 

/ 

George Morris Fay, 

United States Attorney. 

Arthur J. McLaughlin, 

Joseph M. Howard, 

Assistant United States Attorneys. 
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